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MEMORANDUM (Opinion)

To: Director, DPH&SS
From: Attorney General
Subject: Interpretation of P.L. 28-80 (Natasha Protection Act 0f2005)

Youhaverequestedour Opinion asto whether any smokng in descriled public places is possilel
sineethe American Satiety of Heating and Air Conditioning Ergineers (ASHRAE) ha no stadads
which desaibe equipment which would purify the ar according to the dictates d P.L. 23-80.

It is na quite correct to sg that thereare no ASHRAE stardardson the eimination of carcinogenic
hazadsfrom “®cond hand smokehe pime purpos of Guans law. Ratter, ASHRAE has adopted
aPolcy Satement to the effect that there is no technology available which would accomplish the
desired purification. The Exective Summaryf the ASHRAE “Envirmmental Tobaco Smoke”
postion doaument (Approved by the ASHRAE Bard on Jure 30, 20() stdes, in petinent pat:

ASHRAE ondudes thd:

. Ar present, the only means of effectively eliminating health risk associated
with indoor exposure is to ban smoking activity.
. Although compete semration and isolation of smokng roons ca control

ETS exposurein non-smokng spaes in the sane building, adverse hedth
effectsof the occpantsof the smoking room cannot be controlled by
ventilation.

. No other engineering approaches, including current and advanced dilution
ventilation or air cleaning technologies, have been demonstrated or should
be relied upon to control health risks from ETS exposure in spaces where
smoking occurs. Sore engineering measures mg reduce the exposureand
the correspording risk tosomedegree while dso aldressing tasomeextent
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the comfort issus of odr and saneforms ofirritation. (ASHRAE Podion
Staement & p. 2) (Emasis in @igind)

Since AHRAE has concludkthat no device can be used to medtet intent d PL. 28-80,
speificaly 10GCA 890107 asamended by P.L. 28-8MHowever, Setion 90107 is poaly written.
Section 90107 is titled, “Where smoking is ot Regulated.” Subsection (8 states, & is first
senence

Notwithstanding any other provisionsof this Chapter, the fdlowing areas shdlnot

be swWject to the snoking restrictions d this Chapter:

Ye suWbsection of the sane 890107 provides:
All public pleces ar fecilities loated within an encdlosed aeawhere smding is
permitted or dlowed to any extent by this Chgpter shal employ an gopropriate
smole ventilation device. Smokng shdl not be peamitted a any time within
encdoseal aea not neeting the requirenments of ths provsion.

Sibsetion () is gute clear in sgingthat the speified places “shdl not be subgct to the smokng
restrictions d this Chapter”. Subsection (b) atempts to regulate same of these sane places.
Further, subgction (b) cannot be enforced as witien becaise tlere are no puiidaion devies
which could conform to the law.

Guam oourts haeinterpreted lavs whch seento beinconsstert. In acasewherethelaw had two,
inconsstert, directions, the Spreme Court of Guam has sadl:

[21] Courts arerelucant to declare astatue void becauseof conflicting
provisiors. See> SouthernCand Co. v. State Board dfVater Engineersl 59 Te.
227,318SW.2d 619,624 (Tex.1958) > Folks vBaren County,313 Ky. 515232
S.W.2d1010, 1013 (Ken.1%0). It isaxiomdic that in interpreting astatue courts
are to look b legislative intenin an effot to harmonte onflicting provisims See
> Southern CanalCo., 318 SW.2d at 624; > Fdks, 232 SW.2d at 1013; > Great
LakesPipe Line Co., 3% P.2da 299. However, whae astatde is so iterndly
contradictory thatanyeffort to enforceit would bewholly impossible, courtshave
no alternative butd renderthe gatute void.See > Southern Canal C818 SW.2d
at624 (citationsomitted). Our reading of gsbsectionlf) of > section 21111 (1998)
impels s todeclare it void. Bank of Guam v. Reidy, at 2001 WL 6869492001)

Tha court continued in the next paragraph:
[22] Furtrer,when faedwith a statu¢ that containsontradictory legitative
directives, acourtcannot smply elect to give effect to one @ictiveover the other

in an dfort to save the statue. Sud would be an exercise n judicial legisldion,
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which isclearly not the prerogative of the courts. See> Great Lakes Rpe Line Co.,
396 P.2da 300. Becausethe statue is wid for anbiguity, therecannat beany duty

in Redy, or correlative right in BOG, flowing from the 1998 enactment. Further,

because we hold tha the 1998 enactment is wid, the pior enactment and
codification of sibsection If) remans in force. See > State egl. Clover Vdley
LumberCo. v. Sixth JudiciaDist. Ct. in and for Rerhing County, 58 Nev. 45683
P.21 1031, 1034 (Nev.1938) (declaring vaid and effective aprior enactment where
its later amendederson was found to ke invdid); > Ro®nfield v. Dake 112
PaSuper. 1, 170 A414 (Pa.Sper.Ct.193) (holding tha a statue that is held to
be invdid doesnot act to epedits predecess unlesghe statuteemploys anguge
showng an intent to reped the earlier statue even if later found invaid); sse dso >
Dewrell v. Kearly, 250 Ala. 18, 3250.2d812, 814 (Ala.1947). Arealing of the prior

law, enaced in 1968 ard later codfied as>5 GCA 8§ 21111(b) (1993), reveas that
the statute doeshot auffer from the contradictoy languge which resuled in our
invaidation of the 198 enactment. We find this predecessor vesion tobe vdid.

Bank of Guam v. Ready, 122.

Just a wih the statwe bang interpreted in Redy, 890107 in its prior state is dear and unambiguous,
excepting fromthe anti-smdking law certain establishments. In fact, it issubsetion (g undhanged.
The only new enactment is ssection (b).

Howeve, whilewerealizethatthe legislatue hadapurposein subgction(b), it cannot be fulfilled
as it onflictswith (a) and, as shown above, isimpossble of fulfillment. The intent isto permit
limited smding, but thestardards impseal would do the opposite prohibit al snoking. Folowing
the condusion in Redy, it is our opinion that 10 GCA 890107 is void for ambiguity and that,
therefore he previousl0 GCA890107 ionce gain the satute that ign force.

It is our further opinion that, consdering the dua incompatibilities of the satute, the matter be
refaredto thelegislaure for ther correction and dhanges in vew of the statenents of ASHRAE.
Wha thosechanges will be, we do not hazard to guess.

CHARLES H. TROUTMAN
Deputy Attorney Gereral

/s'Daglas. Biylan
DOUGLAS B. MOYLAN

Attorney Gereral
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